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F-fon. Cheryl T. Brown 
Chief, Office of Administration 
Office of Proceedings 
Surface Transpoitation Board 
395E Streei, S.W. 
Washington, D.C. 20423-2001 

RE: STB Finance Docket No. 35296, Anthony Macrie-Continuance 
in Control Exemption 

STB Finance Docket No. 35297, New Jersey Seashore Lines, Inc.-
Operation Exemption 

Dear Ms. Quinlan: 

I am writing on behalf of Anthony Macrie and New Jersey Seashore Lines, 
Inc. ("N.ISL"), respectively, in response to the Board's decision dated August 16. 
2010, in the above-captioned proceedings. 

There the Board found that Clayton Sand Company ("Clayton"), owner of a 
legally abandoned line of railroad that NJSL seeks to restore to active common 
carrier railroad service, need not seek Board approval for its 1985 acquisition of 
the line. The Board found no need for such authority as NJSL would be the 
common cairier operator and Clayton would not have such control over NJSL's 
operations as to impute on Clayton a residual common carrier obligation. 
Neveitheless, the Board directed NJSL to provide Clayton with a copy ofthis 
decision within 5 days from the date of service and to ceitify to the Board that it 
has done so. 

By this letter, I am ceitifying that NJSL has provided Clayton with a copy of 
this decision. 

www.heffnerlaw.com j.heffner@verizon.net 

http://www.heffnerlaw.com
mailto:j.heffner@verizon.net


Sincerely yours, 

\n D. Heffner 

cc: Mr. Anthony Macrie, NJSL 
Gordon Milnes, Clayton Sand Company 
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SUIII-.A.CC TRANSPORTATION BOARD 

DECISION 

Docket No. FD 35296 

ANTHONY MACRIE-CONTINUANCE IN CONTROL EXEMPTION—NEW JERSEY 

SEASHORE L.INES. INC. 

Docket No. FD 35297 

iSIEW JERSEY SEASHORE LINES. INC.—OPERATION EXEMPTION—CLAYTON 
COMPANIES. INC. 

Decided: Aiigusl 11.2010 

This decision addresses the issues raised by the parties in these proceedings and clarifies 
the rights and obligations of New Jersey Seashore Lines. Inc. (NJSL) and Clayton Sand 
Company (Clayton)— ihe prospective operator and the noncarrier owner, respectively, of ihe 
track at i.ssue. 

BACKGROUND 

On September 10. 2009. in Anthony Macrie—Continuance in Control ENcmption—^N J. 
Sca.shorc Lines. Inc.. FD 35296. Anthony Macrie (Macrie). a noncarrier individual, filed a 
verified notice of exemption pursuantto 49 C.FiR. § 1180.2(d)(2) to continue in control of Cape 
May Seashore Lines. Inc.. an existing Class III carrier, and its corporate affiliate NJSL. upon 
NJSL's becoming a Class III carrier. Concurrently, NJSL filed a verified notice of exemption 
pursuant to 49 C.F.R. § 1150.31 in New Jersey Seashore Lines. Ine.—Operation E.xemption— 
Clayton Companies. Inc., FD 3529'?, to operate over a I3-miIe abandoned rail line in New 
Jersey.' According lo NJSL, after Consolidated Rail Corporation (Conrail) abandoned the line. 
Clayton, a shipper, acquired it from Conrail in 1985 for use as private industry track. Clayton 
has now engaged NJSL to operate the previously abandoned line as a common carrier for 
10 years, replacing Ashland Railway, Inc. (Ashland), which had operated it as private track 
under contract. 

By decision .served September 25. 2009. the Board accepted the notices in ihcsc dockets, 
bul held their publication in the Federal Register and their effectiveness in abeyance pending 
further action by the Board. Because Clayton had not sought acquisition authority, the Board 

' The abandoned line extends between.milepost 66.0 at Lakehurst. Borough of 
Lakehur.st. Ocean County. N.J. and milepo.st 79.0 at Woodmansie. Woodland Township. 
Burlington County. N.J. 
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cNpresscd concerns about a situation where the owner o f a rail line held no license from the 
agency and ihercfore fell outside the scope of ihe Board's authority. That meant thai the Board 
had no direct way to assure thai rail customers thai used the Tme would receive adequate service. 
The operator of the line. NJSL. held a license and was subject to Board authority. NJSL. 
however, did nol own the line, and had little or no control over i l . NJSL therefore had only a 
limited ability to ensure continued rail service for the line's customers, .'\ccordingly. the Board 
indicated that il would not act further unless and until Cla\ton also soughl authority from ilie 
Boaril or NJSL prov ided an explanation as lo why Clav ion need not seek such auihoritv. 

On October 14. 2009. \ J S L and Macrie filed a Joint pleading in response, arguing that 
there: was no need for Clayton to seek Board authority as it had never held itself out lo provide 
rail service for compensation and had no intenl to do so in the future. On October 22. 2009. 
James Riffin (Rilf ln) filed ( I ) a notice of intent to participate as a party o f record, and 
(2) comments in which he specified a number of findings he wanted the Board to make in 
connedion wiih the notices. In response, on October 30. 2009, NJSL and Macrie joiniK filed a 
motion to strike the Riffin filing and a reply to that filing.' The Board found the explanation in 
the .\JSL's and Vlacrie's October 14. 2009 joint response lo be sulTicienl to permit service and 
publication ol the notices, which the Boaril did on December I I. 2009 The exemptii'in became 
cl'leciive on December 25. 2009. 

DISCUSSION AND CONCLUSIONS 

At the time the Board served and published the notices in these pioceedings. wc deferred 
resolution of a number o f issues raised bv the parties. We wil l address those issues here. 

The first i.ssue before us is whether Clayton, the Hack's owner and lessor, musi seek and 
obtain Board acqiiisilion authority and assume a residual common carrier obligation to perform 
service in the event o f NJSL's ab.sence. Ba.sed on Wisconsin Central Ltd. v. SI B. 112 F.3d 881 
(7ih ( j r . 1997). we find that Clayton need not seek such authority, as it would not acquire a 
residual common carrier obligation. 

In Wisconsin Central, the line al issue was first abandoned, then sold, and the properly 
was later leased lo an operator who provided for-hire service. However, the opeiaimn was noi 
profitable, and the operator sought discontinuance authority from the Board's predecessor, the 
Inicrsiaie Commerce Commission (ICC). .Although the ICC granted discontinuance authority, it 
slated that the underlv ing owner-iessor would need lo seek abandonment authoritv before the 
line ccHild be sold or removed from the interstate rail network. See uL al 884. On appe.Tl. the 
(.ouil reversed the ICC's decision, staling that "the mere acl o f leasing the line jto the c>pcraioiJ 
Ads iiisufficieni lo confer any common can ier obligation on [the underlying owner)." kl . at 883 
The underlying owner in Wisconsin Central was nol required to .seek abandonment authority: I'or 

" Inasmuch as we find that a number ofthe issues raised by Riffin warianl discussion, 
and in the interest ol compiling a more complete record in this matter, we wi l l deny NJSL's and 
,\l:iei le's joint motion to strike and accept and consider Riffin's filmg. In fairness, wc w ill al.so 
accept and consider NJSI 's and Macrie's joint reply. 

file://'/ccordingly
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the same reasons, we conclude that Clayton need not seek acquisition authority here. There is no 
evidence on this record that Clayton has done anything more than merely lease ils properiv to 
M S I . for the provision o f rail freight service. 

Thai said, tllay Ion's lea.>e of it> propertv for common carrier freight rail service does 
impose some v)bligalions on Clayton with respect to the leased properly. Clayton cannol: 
11) exercise control ovei NJSL's operations such that Clayton must become a common carriei 
itself, thus implicating the Board's jurisdiction, or (2) interfere .with NJSL's ability to meet its 
common carrier obligation to its shippers. 

In the line of eases that began with Vlaine. Department o f ' l ransporiatiim---Acouisition &. 
Operation Exemption—Maine Central Railroad, ct aL. 8 l.C.C.2d 835 (199 i ) . we have permitted 
an owner to acquire only the assets of a rail line, wiihout acquiring a common carrier obligation 
iwer the line, under certain circumstances based on an analysis ofthe owner's degree of contiol 
ant! potential for interference wiih the rail carrier operating o\er the Tme. Tor example, in Maine. 
Department of "fianspt)rtation—.Maine Central Railroad, the Slate o f Maine, acting tiirough its 
Department of "I ransportation (MDOT), soughl lo acquire only the physical a.ssets ol an active 
rail line. There, the carrier selling the rail hne to M I X ) I planned to continue providing common 
carriage thiough an agreement with MDOT that granted a permanent unconditional casement to 
ihc operator (i.e.. the carrier selling the line). The K C did noi impose a common carrier 
obligation on MDOT under those ciicumstances because, in part, the underlying agreement 
ensured thai the t>peraior had "bvilh the full right and necessary access to iiiainiain. upeiaie and 
lenew the line." JiLm 837 (footnote omitted). Cf Oraniic Countv Tr:m>p. \uth — \couis 
Ixcmption- the -Mchison. Topeka &: Saiita Fe Rv.. 10 l.C C.2d 78 ^I9'M) Ulnding thai a carrier 
selling a line did nol retain a .sufficient abilil> to .serve freight shippers lo justify divesting the 
agciicv of authority over the acouisition'): S. Pac. Tiunsp. Co.—.Aban. E.xemption^—I os .Anticlcs 
C ouniv. Cal.. X I.C.C .2d 495 (1992) (finding thai the agreement at issue did not allow the 
acquiring operati'>r enough freedom from interference to divest the agencv o f authority over the 
iransfer of certain lines). 

In this case, the Board can examine ihe relalionship between Clayton and NJSL because 
the operating agreement between those entities is in the record. In similar situations in the 
future, operators should include with their filing copies of their lease or operating agreemeni 
with the owner to resolve expeditiously any concerns the Board may have. 

In examining this agreement, we find that it does nol provide Clayton with control over 
NJSI that would impute a common carrier obligation to Clayton or allow Ckiytonto inierfere 
with NJSL's freight operations. The agreemeni .states that "[t j l ie Owner grants NJSL ihe • 
e.\clu-;i\e and unlimited right to access and operate over ihc Line as a common carr ier.. . . " ' 
VK-rcov er. olher prov isions ofthe agreement relied that general statement, l o r insuince. 
C lav ton does not have the right to remove N'JSL from ihe line lexcept after a malciuil breach and 

\ i n a ie & NJSL Reply t x . C. T I. O d . 14. 2009. 

file:///couis
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fiiilure to cure such a breach)': and while Clayton can grant long-lerm propeny interests to third 
panic? (for example, outdoor advertising or installation o f fiber optic cables), those property 
imercsis cannot interfere with the NJSL's operation ofthe line." In sum. we conclude thai, on 
the basis ofthe parties' agreement. Clayton does not exercise control over NJSL's operations and 
cannol otherwise inierfere with NJSL's abilitv to meet iis common carrier obligation lo its 
shippers. 

In hi> comments. Riffin asks the Board to find that the properly at issue is a line of 
lailroad rather than private track. Ri l l ln is al.so concerned about NJSL's statemenl in another 
Board proceeding suggcsiiiig that NJSL wil l nol cooperate with Riffin should he acquire a 
nearby line. Riffin asks the Board to instruct NJSL that it must deal with all shippers and 
carriers, including Riff in. indiscriminately." 

Riffin's firsl request is based on.his suggestion that the property remains a line o f railroad 
rather than privaie track because the previous owner. Conrail. never consummated the 
abandonment authority granted to it in Conrail Abandonment in Burlinaton &. (.V-ean Counlics. 
NJ . \ B 167 (Sub-No. 741N) (ICC served Mar. I 1. 1985). Riffin further asserts ihal il is 
•unknown" whether .Ashland transported rail cars I'or .shippers other than C'lay ton and held itself 

out as a common carrier over ihe track.' Riffin has oll'ered no evidence for his suggestions and 
questions about whether the track was fully abandoned by Conrail" or was private track at the 
time the notices were filed in this proceeding. Without such evidence, we have no basis lo reject 
ihe verified notice o f exemption tiled by the panics. 

' Even i f NJSL materiallv breached the lease. Clayton would still first have to obtain 
adverse abandonment authority from the Board helore Clayton could evict NJSL. 

-' kL ' [ 4 .D . 

We address and resolve above three other issues raised by Riff in: Clayton's need to 
seek act|uisition authority (none), Clayton's common carrier obligation (none), and Clayton's 
rights as a carrier (Clayton is not a carrier). Wc wil l not address any odier Lssues raised by Riftln 
and nor specifically mentioned here, as they rcpre.sent an inappropriate aliempl by f l i f l l n io 
liansforin this case into a declaratory order proceeding lo address a variety o f matters that need 
iiiji be resolved here, bul ihai Riffin suggests may be relevant to oUier proceedings in which he is 
involved. 

Rilt ln's Notice o f Intent to Parlicipaie as a Party of R. & Comments 4. 

•'* In 1997. ihe Board added a notice of consummation requirement. Pursuant lo 
49 C.F.R. § 1152.2y(e)(2') and 49 C.F.R. iJ I l,52.5()(e). the filing o f a consummaiion notice has 
been deemed conclusive ev idence of consummation of an abandonment. In 1985. when the 
Board granted Cxmrail abandonment authority, no such rule was in effect. .At that time. 
CiMisummaiion was delermined through an analysis of various indicia ofthe carrier's objective 
:iiieni. .As noted above. Riffin has presented no ev idence that Conrail did not consummate the 
ahaiiJonmeni o f i l i i^ irack. 
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Riffin's request that wc caution NJSL to cooperate with him is now moot. Riffin and his 
associate. Eric Strohmeyer. attempted lo purchase a portion of a line in Jersey Cily. N.J. adjacent 
to NJSL's properiv. Riffin and Strohmeyer invoked ihc offer of financial assistance (01* A) 
forced sale provisions of 49 U.S.C. § 10904 when the line's owner, Conrail. sought authority lo 
abandon the line in Consolidated Rail Cow.- -.Abandonment Exemption- in Hudson Countv. 
N.J.. AB 167 (1190X). The Board, however, exempted the line from the OFA provisions of 
;? 10904 in Consolidated RaitCorn.— .Abandonment Lxemplion—In Hudson CAIUIUV. N.J.. 
AB 167 11 l'K)X) (STB served May 1 7. 2010). Riffin. therctore. did nol acquire the line. 

This adion will not significantly affect either Ihe quality ofthe human environment or the 
coiiiervaiion of energy resources. 

ll is ordered: 

1. flic NJSL and Macrie motion to .strike is denied. 

2. Our prior decision is clarilicd to the extent set forth in diis decision. 

3. NJSL i.s directed to serve a copy ofthis decision on C'lay ton w iihin 5 dav s of ihe 
iscrvice dale ofthis decision and to certify to the Boaid thai il has done so. 

4. 'This decision is efl'edive on its date of serv ice. 

B\ the Board. Chairman Lllioii. Vice Chaiiman Mulvev. and Commissioner Nottingham. 


